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Arguments as to the Counts in the Veri/?edAmended Complaint 

Beginning on page twenty, Defendants discuss sevwal special $actors that relaic to the 

questions of remedies. 

I The CCR Counts: Counts XI,  XU1 and XIV 

It is tme that NLU got off to a shaky sm with the CCRs. 

In 1999, nu NLU CCR was filed (Caunt XII), and no certification of delivery was filed, 

either (Count XIII). NLU was one of about three dozen Illinois PWS that did not file a CCR in 

1999. RRI' At the time, the remedy demanded by the EPA WBS simple: Report this failure in 

your 2000 CCR. KKZ (It was repurted in the 2001 CCR.) RR3 

In 2000, NLU filed a CCR that incorrectly identified NLN's source quifer, and 

mistakenly reported that the EPA had completed an aasesmenf ofNLU's water source (Count 

XIV). 'The aquifer war identified as the "Illinois Prairie Aquifer," a fictitious aquifer used a5 an 

illustration in the paragraph the EPA recommended PWS operators use to repan information 

about their SOUTC~ of water. The NLU water source i s  the Galesville Aquifer, and that name 

appears ill all of i h  subsequent CCRs. A similar error occurred when NLU described possible 

SOUTCCS of contamination to its water supply. The 2000 NLU CCR retained language fiom the 

pmgraph the EPA suggested PWS operators use to repon information learned from an EPA 

assessment of their water source. In 2000, the EPA had not yet completed a sourcewker 

assessment ("SWA) for NLU. Therefore, no such information should have been reported. RR4 

By the next yea,  thc EPA SWA for NLU was finished, uod correct information appeared in all 

' Suhmiffed herrwrfh 88 Appendix A is r list of Rofcmncsr tu the Rocord (IIW) which indicate 
whrre evidence to p u p p o ~  B p8mcular point made in !his S m a m n  may be lacnted in thc *id Record. 
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subsequent NLlJ CCRs: no souces of contomination. These mors should be seen as mistakes 

caused by inanention, not violatiolls committed with intention. There i s  no evidence that NLU 

willfully mis-identified its aquifer, or willfully reported the Status of the EPA SWA far NLU. 

But wasn't the 2000 CCR was filed aiter the June 30 deadline? The evidence shows that 

- two NLU CCRs were filed in 2000. The first, filed just before June 30, was filed by Steve Clark 

-the person to whom the EPA mailed the information needed to complele the CCR. The second 

was filed by Armstrong' about one month later. after he obtained the needed information from 

Steve Clark. (Both Clark and Armstrong made the mistakes described, above.) Now, the EPA 

says the NLU CCR filed by Stove Clark does not count because it WBS not signed by Amstrong. 

When the EPA's reason to declare the 2000 CCR late came out at Vial, the EPA employee in 

charge of the mailing, explained why the information needed to complete the CCR was sent to 

Clark rather than to Amukong: RR5 We use a computer program to make our mailings. 

Clark's name wm in the computcr and o u  program does not permit the addition of another name 

for a simultaneous mailing? It would be unfair to sanction NLU because the NLU CCR filed by 

Armstrong was late when the person to whom the EPA sent the necessary information, Steve 

Clark, filed an NLU CCR on time. 

w: Complivnce has been achieved. Correct CCRS tire being filed on time. RR7 

There was no environmental harm. RR8 No injunction should issue. 

Monetary Penalties: NLU caused no ham to the environment. Nor is there evidence that 

In the Summauon, "4rmtr0ng" meanr Amstrong, 88 Prcsidsnf no1 ArmsImank individually. 

Even though Ammow has Specifically axbd the EPA to mail mponant kformation to h h ,  the ' 
F.PA sfill math the infomatian needed far the CCR to somoone other than Amtiong .  RR6. 
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. .  
the sime legal right a? those in the north half of Lost Nation tu ask NLU to extend a water main 

to provide serviw to their property By law, new distribution mains extending from an existing 

main (ihc Woodland Drive water main) would have to be provided under and in accordance with 

There is no evidence that anyaue in 

the south half of Last Nation ever asked NLU to extend a water main to provide service to any 

home in that area. 'There is ample evidence that if they had, the* service problems would be 

solved: No eustomcr sewcd by B main installed under the ICC Uniform Main Extension 

Rule testified about servieo problems. 

Another poinl needs to be made. 'There is no evidence that installation of flushing 

hydrants onthc small dead end lines in the south half of Lost nation will solve the Service 

problems homeowners in that area described. No witness claimed that flushing hydrants would 

resolve their low pressureproblems. Or reduce the frequency of lines hreaks in their are& (3 

climimlc the need to shut down their entire area in order to accomplish a repair. It is a cruel 

hoax for the EPA or the LNPOA to suggest to these homeowners that the service problems in 

their area will be solved by flushing hydrants. In fact, no witness testified with assurance that 

flushing hydrants would make it possible to flush debris from these small lines. 

There WBS testimony that installation of flrcrhing hydrants is not expensive. But the f"c1 

that it may he inexpensive cannot be the grounds for this Court to require NLU lo  hidl flushing 

hydrants. Furthermorc, since it is inexpensive, who's stopping my of the homeowners in the 

soiith half of Lost Nation from installing flushing hydrants on any of the small, dead end lines? 

Not NLU. In fact, NLU has steadfastly denied any ownership of, authority over or responsibility 

for these mail lines. 
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hiu&~: The EPA wmfr thc Cour( to issue M affirmative injunction which compels 

NLU to insfall flushing hydrants on four small, dead end lines in the south hdf  of Lost Nation. 

The EPA bases its demand on the assertion thatNLU these lines." The facts show that 

NLU water flows throug these lines for only hvo reasons: The 1976 Court Ordeis and the 1979 

unauthorized comections. The facts show that NLU bills these users. It must. Under the Public 

Utiiiuea Act, NLU must charge those who use its water, regardless of how they contrived to get 

it. The facts show that N1.U manges for repair of leaks. It must. NLU CaMOt impose on its 

customers the cost to pump water into the storage tower and thenjust watch it tlow out a leak in 

Lost Nation and disappear into the ground. The Public Utilities Act prohibits such waste of 

water. Llut everything NLU does to %perate" the small, dead end lines in the south half of 

Lost Nation stems from (a) the 1976 Court Order that ~QKKI NLU to allow the LNPOA to 

connect the Woodland Drive water main to the distribution system NLU installed to serve 

New Landing, and (b) the unnuthoriced eonnoetian of the small, dead end lines tu the 

Woodland Driw water main by the property owners in this area. If, in 1976, the Cowl 

(Judge Lem) had not mmly  achowledged the ICC Uniform Main Entensipn Rule, but had 

deferred to that Rule, none ofthe service problems would exist, and there would be no need to 

evm consider these flushing hydrant issues. 

The EPA appeals to emotion by recounting the testimony ofusers who have service 

problems. But are the problems homeowners reported caused by something NLU has done? No! 

The NLU water that flaws into the Woodland Drive water main is iust fine. It is the water that 

"hc EPA's claim that NLU 8hhould mstlll flushlog hydisnts becuuse it w&s these small lines 
seemi to haw been abandoned. 
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have conditioned the construction permit or the operating permit for the Woodland Drive water 

mun on proof that the LNPOA had plugged and sealed these wells. It did not. Now it wants this 

Court to makc this an "environmental crises" created by NLU. The fat- undermine thc effort 

V The Cross Connection Count 

niis is about whether NLU must conduct customer surveys. Under the NLU Rules, cross 

connections arc prohibited, and cutomers can be discomccted if they have cross connections. 

W 2  What the EPA wants is for NLU to require its customers to submit to house-to-house 

inspections and tu f i l e  written certifications that they have no cross connections. It appears that 

the ICC has not embraced this idea. It hm issued no General Order that requires all water 

utilities to conduct such swveys, and the ICC slaifhm not included such a requiremen1 in its 

suggested standard rules, regulations and conditions for sewice. RFZ3 

The iCC Sets NLU's rates and determines what rules, regulations and conditions of 

service it shall have in  place. N L U  must abide by ICC requirements. Docs NLU want to cunducl 

these customer surveys? Not particularly: who wants to be the bad guy? Will it follow ICC 

directive. Of cowsc. Let the EPA and the ICC figure out how th is  surveying is to be carried out. 

NLU will abide by the decision. But NLU is tired of being in the middle. 

Injuncfion Theic should be no injunction. No environmental ham has oecumd. W a t  

the EPA wants, the ICC appeacs to want to avoid. In t e r n  ofthe rules it adopts and imposes on 

its customers, NLU is entitled to give defercncc to the ICC over the EPA. 

Moneio~ypenaiiirr: There should be ho monetary penalties. NLU should not be fined for 

being caught in the middle. Certainly, there is no evidence that environmental harm has been 

caused because NLU has not adopted the c m s  connection survey rule the EPA wants 
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VI The Certified Operator Count 

.There i s  no dispute: NLU did not have a Responsible Operator In Charge ("certified 

operator") from January, 1994, until May, 2001." There can be no dispute BS to what the EPA 

and its field inspector, Sandy Sands, did. The Court can reasonablely find that NLU's certified 

operator, Gerald Carison, resigned because of the EPA's threat to initiate an enforcement action. 

No testimony refutes testimony of Dan Finch and Armstrong as to the efforts they made to 

recruit a replilcement for Gaald Carlson, and the reason they were not successful in this effort: 

all the operators in the area were aware that there was a "problem" between the EPA and NLU 

and nobody wanted to get involved. There is no dispute as to the fact that Rusty Cox agreed to 

serve only after this suit had been filed roefore then, he had declined). 

While the Court has mled against NLU 011 ill counterclsim for interference with contract 

and its afirmativc defense of "unclean hands," it allowed Defcndants' evidence as to this history 

for whatcvci relevance it may have in respect to the issue ofremedies. This entire history, and 

the ability afNLU to retain a qualified person to serve as i b  certified operator, is inexorably tied 

to the dispute between NLU and the EPA ove; whether the EPA can compel NLU to replace the 

small, dead end lines in the south half of Lost Nation. That topic is discussed at length in the 

separate section of this Summation that deals with special matters relating to remcdios. That 

discussion mast especially pertains here. 

" A  mall PWS is uniirsly to ~mployce 8 senified opsrator; tho work load docs not =qui= a full- 
Urns rmployce, nmi the PWS would not lkdy to be able to afford a full-lime ceitlfied operator. The RespOmible 
Operator In Charge system, cstabliJhd under thc authority of the €PA, involves B ~onsas f  behvecn the PWS and a 
qualified csitlfied operator whereby the cmifisd opaator o v e m  tho operation of the PWS and most dBy-Io-dTy 
duties are performed by m m e m  who io ~n-si le  nnd wries out the directions of the cenificd operator. The Certified 
operator sign8 !he l o p  fhat are ueaid to evidence the m m e r  m which the PWS i9 being operated. This 
arrangement allews the small PWS to secure the benefit of a certitisd opsrator even though it cauld not otherwire 
afford to h k  R califid operator. 
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4. No svidmriary supporl: This  reason to disregard the Styzen h l y s i s  relttes to the 

wder tower clilims. These parts of the Styzen Anaiysis lack the required evidentiary foundation. 

The Starting point for the Slyrrn Analy~ia as to Count XI is to identify the costs the EPA claims 

were delayed. If those costs are not in the Record, there can be no S~yzen Analysis. The 

evidentiary pruhlems as to the water tower claims are fatal and c m o t  be repaired. 

a. Paintine the tower: In Count XI, the EPA asks the Court to compel NLU to (I) pilint 

the exterinr of the towc?, ii) to extend the overtlow pipe, and iii) to install additional access 

barriers. That's it. Three items. The cost to do this work is the cost NLU has, presumably, 

delaycd. The Styzen Analysis, therefore, must be an annlysis ofthe economic benefit NLU 

achieved because it delayed the% costs - and only these costs. Therein lies the fatal problem. 

As his starting point, Mr. Styzen used the price quoted in the contract proposal far 

renovation and continuing maintenance afthe water tower that NLU filed with the ICC. RR30 

However, the work to bc accomplished under that proposed contract includes many, many items. 

Paint the exterior and extend the ovedow pipe are included in thz price quote, but installation of 

additional access hmiers is not. RR31 Of critical significance is the fact that there is no 

itemization of thc cost to perform each component of the work covered by the price quote. Mr. 

Styzen used as his starting point a price quoted to perform a laundry list ofat  least thirteen items 

of work, not including the cost to install additional access barriers. He analyzed the economic 

benefit achieved by delaying the cost of the items in the contract proposal, not the economic 

benefit of achieved by delaying the cost of the items identified in Count XI. Styzen analyzed the 

wone costs! And there is no way to extract from the lump sum price quoted in the contract 

proposal the separate MSI to perform the three items the EPA specified in Count XI - especially 
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since one of the three items is not even included in the contraot proposal. 

b. Annual mainten- of the tower: For the starting point ofhis -lysis ofthe 

ccanomic benefit achieved by failing to perform annual maintenance on the tower, Mr. Styzen 

used the annual maintemce fee quoted in the proposed contract: $8,758. RR32 But the $8,758 

fee includes payment toward future repainting oithe exterior and the interior ofthe tower. And 

it includes payment to cover future work that m y  have to he performed to make sue the tower 

meets W A  regulations thet have not yet been imposed. RR33 This is because under the 

proposed contract Utility Service Company, Inc. takes full responsibility for all fume 

maintenance, repair and upgrades of the tower, including rcpainting whenever occcssmy, for the 

annual fer of $8,758. 

i h e  scope ofthe m u d  mainteiwnce work is described on page sin of the proposed 

contract. It envisions B couple of guys will come out to inspect the tower, climb it to make 

closeup observations, do some touch up painting as may be necessary, rinsc it out (on alternate 

ycars) and go back to the office (in Watertown, Wisconsin). It is hard to imagine that this annuai 

maintenance work would take more than a two or three hours on site. The charge for thc annual 

mainlenance work is not, therefore, $8,758. Utility Service Company, Inc. and NLU, should it 

accept the proposed contract, clearly intend far tho $8,758 to be sufficient to enable Utility 

Service Company, ~ n c .  to accumulate over time at least enough money to cover re-painting ofrile 

tower, inside and out, every few years as needed. 

The proposed contract does not itemize the cast to perform the component parts ofwhat 

is included in the $8,758 fee. Logically, almost all ofthe $8,758 mun he aprepayment for 

periodic re-painting andlor upgrades. These are not Casts that were delayed or avoided in the 
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NEW LANDING UTIUTI. INC 
WTER TAX BENEFIT 
COMPOUNDEDAT BANKPRIME LOAN RATE 

CERTIFIED OPERATOR COST 
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NLU CmntXl NEWLANDING unun, INC. ANNUM WATERTOWER M R I N T W W  

Water Tower AFTER TAX BENEFIT 

MnualMaVlknsnce COMWUNDED AT BANK PRIME LOAN RATE 
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